I. INTRODUCTION
One of the most closely watched court battles of the 2012 presidential election was the lawsuit that the Obama campaign brought against the Ohio secretary of state in an attempt to restore early in-person voting for all Ohio voters on the final three days before Election Day. The case-Obama for America v. Husted 1 -revolved around the simple fact that in the 2012 election, new Ohio laws permitted county boards of elections to offer early in-person voting only to military voters on these final three days, but halted early voting for all other voters at 6:00 p.m. on the Friday before Election Day. Because in the 2008 presidential election some 100,000 non-military Ohio voters had voted during the same final three days of early voting, and because the Obama campaign and its co-plaintiffs, the Democratic National Committee and the Ohio Democratic Party, saw these voters as tending to vote Democratic, the lawsuit was seen as potentially critical to the outcome of a close Ohio race.
The equal protection claim at the core of the Obama for America suit was initially greeted with skepticism by many knowledgeable observers, who presumed that the state was free to provide these additional early voting hours, like many other accommodations, exclusively to military voters. 2 These prognosticators were surprised when the federal district court issued a preliminary injunction, later affirmed by the Sixth Circuit, requiring Ohio to offer all other voters the same early voting opportunities that it provided to 2
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[Vol. 74 military voters. 3 The secretary of state then set uniform hours allowing all Ohio voters the opportunity of early in-person voting on the final Saturday, Sunday, and Monday, 4 and the rest is history. But what about the long-term legal impact of the case? A number of military organizations took an active interest in the proceedings, mostly in opposition to the plaintiffs, whether as intervenors, amici curiae, or commentators. The core of their interest was a concern that the case was a threat to all assistance for military voters. For instance, in their brief to the Sixth Circuit, the Intervenors wrote that the suit could mean that "state and local governments soon will stop offering such assistance, and the fundamental right to vote of the members of our Armed Forces will be undermined." 5 Fortunately, this is a highly unlikely result. Indeed, as discussed below, the case provides very little reason to worry about the constitutionality of other military voting accommodations, notwithstanding the Intervenors' strong opposition to the outcome in this case. Part II first provides the necessary underpinnings of the issues raised in the litigation. Parts III and IV then turn to an analysis of the judicial decisions, and to the impact on military voting generally of the way in which the federal courts resolved the case.
II. THE STATUTORY LANDSCAPE
Military voters benefit from a variety of federal and state assistance to help them overcome their unique voting challenges. Since 1986, the Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA) has guaranteed overseas voters and active duty military who are absent from their voting residence a right to participate in federal elections conducted in their home state, and also has required states to follow certain processes to facilitate the exercise of that right. 6 To improve these processes, in 2009 Congress passed the Military and Overseas Voter Empowerment (MOVE) Act 7 as an amendment to the UOCAVA. Among other provisions, the MOVE Act requires that states transmit absentee ballots no later than forty-five days before Election Day to qualified UOCAVA voters who have applied for them, and that they transmit the ballots electronically to voters who request this mode of transmission. 8 
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In 2010, the Uniform Law Commission (formally titled the National Conference of Commissioners on Uniform State Laws) completed a two-year drafting process that led to its promulgation of a new uniform state law, recommended for enactment in all fifty states. This law, called the Uniform Military and Overseas Voters Act (UMOVA), 9 not only offered a template for states to use in complying with the MOVE Act, but also extended coverage to a broader category of overseas voters, as well as to active duty military whether or not they are absent from their voting residence. In many other ways as well, UMOVA continued to improve the voting opportunities available to military and overseas voters. 10 From 
III. THE FEDERAL COURTS GRANT RELIEF
As Part II has summarized, both the nature of Ohio's additional early inperson voting opportunities for UOCAVA voters, and the way in which these voters received this favorable treatment, were somewhat peculiar. This peculiar background had a substantial influence on the federal courts' disposition of the Obama campaign's lawsuit. In granting a preliminary injunction to restore early in-person voting for all Ohio voters, both the district court and the Sixth Circuit were heavily influenced by their conclusion that Ohio's reduced early voting period placed a new burden on non-military voters, and by their conclusion that the state lacked a sufficiently weighty interest to justify this differential treatment.
On August 31, 2012, the United States District Court for the Southern District of Ohio issued an opinion and order enjoining Ohio from enforcing the provisions of H.B. 224, as construed by the secretary of state, that halted early in-person voting at 6:00 p.m. on the Friday before Election Day for all but military voters. 26 The district court began its opinion with this characterization: "In 2005, Ohio expanded participation in absentee balloting and in-person early voting to include all registered Ohio voters. Now, 'in-person early voting' has been redefined by the Ohio legislature to limit Plaintiffs' access to the polls." 27 This perspective shaped the district court's view that for purposes of this equal protection claim, Ohio needed more than the traditional rational basis to justify discriminating among different categories of voters. Instead, the court employed the legal standard developed in the Anderson v. Celebrezze 28 and Burdick v. Takushi 29 cases for when the right to vote is burdened, under which the distinction "must be justified by . . . state interests sufficiently weighty to justify the limitation." 30 Upon review, the Sixth Circuit embraced the same legal standard. 31 On the facts before it, which included four uncontested studies presented by the plaintiffs, the district court concluded that eliminating early in-person voting on the final three days for all but military voters would burden many thousands had never taken effect, and that a metaphysical issue therefore existed of whether there even was anything to repeal during the period after the referendum petition for H.B. 194 was qualified but before the public had resolved, by the referendum, the issue of whether H.B. 194 should become law. Meanwhile, the plaintiffs attempted to suggest that it was this repeal, motivated primarily by a political desire to take the wind out the sails of the referendum, that gave rise to the statutory conflict, when in fact the statutory conflict arose as soon as the referendum process nullified the effective date of H. 
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MILITARY VOTING ACCOMMODATIONS 7 of Ohio voters, including minority and working-class voters who in 2008 had been the heaviest users of the final weekend of early voting. 32 The Sixth Circuit not only embraced this conclusion, but also added that the district court record included evidence that "a significant number of Ohio voters will in fact be precluded from voting without the additional three days." 33 It clarified that it did not mean that these voters would be legally precluded or prohibited from voting, but only that they would in fact otherwise fail to find "alternate means of access to the ballot." 34 The district court then considered whether Ohio's two proffered reasons for the differential treatment were sufficiently weighty. One reason was the desire to protect election boards and allow them to focus all their attention on Election Day preparation during the final three days, instead of also having to conduct early in-person voting. The court found "insufficient evidence" that election boards could not simultaneously do both, noting that it had before it conflicting representations on this point from state and county election officials. 35 In affirming the district court, the Sixth Circuit also noted that for six years Ohio election officials had successfully conducted elections with early in-person voting on the final three days. 36 Ohio's second reason was that military voters are often subject to sudden deployment on a moment's notice. The defendants argued to the court that without the option of early in-person voting on the final three days, some of these military voters would be unable to vote. But the court observed that the Ohio statutory framework did not in fact ensure that these very military voters would be able to vote, because each county retained the discretion to decide whether or not to open its election offices for military voters on the final weekend. Moreover, the record before the court suggested that most Ohio county election offices actually would not be open. Thus, although the court had agreed that this proffered justification "[a]t first glance . . . appears to weigh heavily in favor of Defendants," 37 in the end the court found the interest "not . . . strong" because the state itself had not even secured this interest except 32 Obama for Am., 2012 WL 3765060, at *3-4, *7. 33 Obama for Am., 697 F.3d at 431. 34 Id. (quoting Citizens for Legislative Choice v. Miller, 144 F.3d 916, 921 (6th Cir. 1998)). Judge White, concurring with the majority in affirming the district court, rejected the majority's conclusion that the elimination of the last three days of early voting would preclude "a significant number of Ohio voters" from voting. Id. at 440. Nonetheless, she concluded that the resulting burden on some voters was substantial, and could not be divorced from what she described as "eleventh-hour changes" to voting rules in place since 2005, intended to remedy the burden of long lines at the polls. Id. at 442. Further concluding that the defendants' asserted concern about abrupt military deployments "had no relation to the statutory distinction" between military and non-military voters, Judge White also found the Anderson-Burdick balancing to favor the plaintiffs. By its terms, the district court's preliminary injunction appeared to require that Ohio make early in-person voting available to all voters on the last three days before Election Day. 40 This would be sweeping relief, given that the district court's own analysis depended in substantial part on the fact that county boards of election could decide for themselves whether to even provide military voters with this opportunity, and most Ohio counties apparently were not likely to do so. The district court's decision in this regard appeared to rely on the secretary of state's avowed desire, expressed in another context, to make early voting hours uniform throughout the state. 41 However, in affirming the district court's conclusion that Ohio had violated the Equal Protection Clause, the Sixth Circuit construed the preliminary injunction to require only that Ohio return to the status quo ante, as it existed before H.B. 194 and H.B. 224. 42 That would leave Ohio counties with the discretion to decide whether to make early voting available, provided that whatever early voting counties offered was open to all voters to the same extent that it was available to the military. However, the secretary of state, assuredly because he had already shown his commitment to uniform early voting schedules around the state, then set uniform statewide hours for early in-person voting on the final three days for all voters. 43 
IV. IMPACT ON OTHER MILITARY VOTING ACCOMMODATIONS
The Sixth Circuit's affirmance of the preliminary injunction essentially settled the impact of Obama for America on the November 2012 election. 44 Because of the injunction, Ohio 
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MILITARY VOTING ACCOMMODATIONS 9 the extent to which the equal protection claim might jeopardize other areas of military voting are sure to be part of the argument before the court. Of course, if the defendants ultimately convince the court that Ohio's distinction in early in-person voting opportunities for military and non-military personnel does not violate the Equal Protection Clause, then the August 2012 grant of the preliminary injunction will become a complete non-event for purposes of any precedential impact on other military voting accommodations. Indeed, substantial arguments remain that Ohio should have been able to limit the final three days of early voting only to military voters. But the discussion below argues that even if the plaintiffs ultimately do succeed on the merits of their equal protection claim-as the courts at the preliminary injunction stage have already said is "likely"-that result will do little to alter the long-settled principle that state legislatures and Congress generally may provide military voters a host of special accommodations without violating the Equal Protection Clause. 45 Neither the various accommodations already provided to military voters, nor future new accommodations, seem seriously at risk.
In part, this is because the courts themselves are so clearly committed to preserving accommodations for military voters. For instance, in granting the preliminary injunction, both the district court and the circuit court were careful to note that the injunction would in no way reduce the voting opportunities available to Ohio military voters in the 2012 election. 46 Furthermore, both courts were at pains to explain their equal protection analysis in terms that would continue to sustain typical military voting accommodations, because of both the substantial state justifications for these accommodations and the minor burdens they imposed on other voters, as balanced under the Anderson-Burdick test. 47 Albeit in dicta, the courts accordingly expressed continuing support for the full range of accommodations for military and overseas voters enacted in statutes such as the UOCAVA, the MOVE Act, and various state statutes. 48 In addition to the courts' desire to protect military voting accommodations, these accommodations also likely remain safe because most of them can be easily justified under existing doctrine. As the Sixth Circuit noted, typical 45 50 An intriguing dimension of this distinction is that the accommodations most responsive to the typical voting obstacles facing military voters involve the absentee voting process, while the accommodation at issue in the Obama for America case involved in-person voting. As Richard Pildes has suggested, inperson early voting is perhaps best understood as an expansion of Election Day voting, not as a type of absentee voting. 51 Arguably, in the same way that differential opportunities to access the polls on Election Day would trench upon the fundamental right to vote, differential opportunities for early in-person voting raise greater constitutional issues than do measures for no-excuse absentee voting, for which there is no fundamental constitutional right. 52 The plaintiffs in the Obama for America case themselves had argued that the many equal protection precedents upholding variations in absentee voting options available to different kinds of voters were inapplicable, in that none of them "directly restricted access to the ballot box." 53 Yet even if a distinction between early in-person voting and absentee voting ultimately proves chimerical as a matter of legal doctrine, it remains true that the difference in relative need for early in-person voting between military and non-military voters was much smaller than the differences in need for other voting accommodations. In its complaint, Obama for America had claimed that in fact there was no relevant difference, because military and non-military voters were "identically situated" with respect to early in-person voting. 54 The defendants were quick to counter that military voters were not identically situated, because of the prospect of a sudden deployment right before Election Day. But the courts saw this difficulty as not nearly as different, either in quality or degree, from comparable difficulties non-military voters also may face when required, whether for work or personal reasons, to travel away from home at the last minute just before Election Day.
To be sure, non-military voters whose voting opportunities may be burdened by abrupt travel requirements are not risking their lives to defend their country under an organization in which the government exercises tight control over their personal affairs. 55 But Ohio had not even guaranteed that its early voting scheme would solve this problem for military voters. The courts also concluded that if Ohio did provide early voting for some voters, it could provide it for all voters without a substantial additional state burden.
Indeed, in assessing the comparative value of early in-person voting to different categories of voters, it is worth reflecting for a moment whether the prototypical military voter would even be able to take advantage of early inperson voting. The UOCAVA and most state laws have defined the type of military voter to whom their protections apply as a voter who is "absent" from the voter's place of voting residence. 56 At the least, difficult interpretive questions therefore would arise about whether a military voter seeking to vote in-person is even covered by these statutes. The UMOVA, in contrast, redefined military voters to include all active duty military personnel, whether or not "absent" from their home precincts, precisely to provide a means of accommodating abrupt military deployments. 57 Ohio, in a separate portion of H.B. 224, enacted selected parts of UMOVA, including this broader category of covered military voters. 58 Under this broadened definition, any military voter is proactively able to use the military voting process, allowing the voter to register and apply for an absentee ballot simultaneously, to receive the ballot electronically at least forty-five days before Election Day, and even to use a Federal Write-in Absentee Ballot (FWAB) as a simultaneous absentee ballot application and absentee ballot, provided the FWAB reaches the appropriate election officials by the state absentee ballot application deadline. 59 
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Finally, as others have observed, the Obama for America equal protection claim was highly fact dependent, at least at the preliminary injunction stage. 60 Its unique features include: the fact that Ohio was attempting to reduce the previously available period of early voting, giving rise to what some have termed a "non-retrogression" principle in equal protection analysis; 61 defendants' evidentiary failure(s) to contest plaintiffs' asserted burden on nonmilitary voters, or to establish the burden on county election officials of offering early voting to all voters on the three days before Election Day; and the convoluted evolution of the statutory scheme, which could lead to the view that the defendants' claimed justifications were post-hoc efforts to rationalize an accidental enactment of an arbitrary advantage. In this factual context, the federal courts concluded that the defendants failed to establish a sufficient basis not to allow other voters also to take advantage of the same early in-person voting opportunities Ohio was providing to military voters.
V. CONCLUSION
Even if the precise conceptual theory by which the federal courts deem Ohio's early in-person voting process to violate the Equal Protection Clause remains in some ways under-theorized, the judicial desire to sustain typical military voting accommodations remains strong. It thus seems likely that, in whatever way the conceptual theory advances, it will continue to protect the viability of these valuable accommodations for military voters. Obama for America therefore will provide little precedential basis for undoing the range of significant improvements that Congress and state legislatures have developed for military (and overseas) voters over many decades.
